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PER CURIAM.

In this case arising from an incident in April 2004, when defendant Craig Smith and Kyle
Carr broke into Nelson Qil gas station, Smith appeals as of right from his jury convictions of
breaking and entering a building with intent to commit larceny” and safe breaking.? The trial
court sentenced Smith as a fourth-offense habitual offender® to concurrent prison terms of 6 to 15
years for the breaking and entering conviction, and 11 to 20 years for the safe breaking
conviction, with those sentences to be served consecutively to a sentence related to a parole
violation. We affirm.

|. Prosecutorial Misconduct
A. Standard Of Review

Smith argues numerous acts of prosecutorial misconduct and admits that these alleged
improper acts are unpreserved. We review unpreserved claims of prosecutorial misconduct for
plain error affecting substantial rights.*

I MCL 750.110.

>MCL 750.531.
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B. Curative Instruction

The prosecutor stated during closing argument that Smith knew that he was guilty but
decided to exercise his constitutional right to trial and “role [sic] the dice and see what a jury will
do for him.” The prosecutor’'s statements were an improper attempt to discredit Smith for
exercising his constitutional right to a trial. “The value of constitutional privileges is largely
destroyed if persons can be pendlized for relying on them.”> But, while the remarks were
improper, the trial court instructed the jury that the attorneys statements could not be used as
evidence to decide Smith’s guilt or innocence. This instruction was sufficient to cure any
prejudice® because jurors are presumed to follow the instructions of the trial court.” Further, as
with all of Smith’s remaining alleged acts of prosecutorial misconduct (even if erroneous), this
error could have also been cured by a contemporaneous curative instruction.? Therefore, Smith
was not denied afair trial and is not entitled to relief on thisissue.

C. Ineffective Assistance Of Counsel

Smith’s alternative argument of ineffective assistance of counsel for his defense
counsel’s failure to object to the alleged acts of prosecutorial misconduct is unpreserved.’
Therefore, our review of Smith’'s ineffective assistance of counsel claim is limited to errors
apparent on the record.® As concluded above, Smith was not denied a fair trial based on the
alleged acts of prosecutorial misconduct. Therefore, Smith cannot sustain his claim of
ineffective assistance of counsel for his defense counsel’ s failure to object to those acts.**

[1. Right To Confrontation
A. Standard Of Review

Smith argues that the trial court improperly interfered with his constitutional right of
confrontation by limiting the scope of cross-examination of a crucia prosecution witness, co-
defendant Kyle Carr, concerning his alleged prior inconsistent statements and a possible bias on
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behalf of the prosecution. Defense counsel argued below that the scope of Carr’'s cross
examination should not be limited, but he did not raise this constitutional argument below,
making this issue unpreserved.’? An unpreserved constitutional error may be considered on
appeal if the alleged error was plain error that affected the defendant’s substantial rights.™® “To
establish that a plain error affected substantial rights, there must be a showing of prejudice, i.e.,
that the error affected the outcome of the lower-court proceedings. The defendant bears the
burden of persuasion with respect to prejudice.”** Once the elements have been established, this
Court maintains discretion in deciding whether to reverse.

B. Limitation On Cross-Examination

We agree that it was plain error to limit the scope of cross-examination, but Smith has
failed to establish that the error affected his substantial rights. A limitation on cross-examination
preventing a defendant from placing before the jury facts from which bias, prejudice, or lack of
credibility of a prosecution witness might be inferred constitutes denial of the constitutional right
of confrontation.’® A defendant’s right to cross-examine an informant regarding credibility
issues includes “*any fact which might have influenced an informant’s testimony.’”*’ However,
an error in limiting the scope of relevant cross-examination is subject to harmless error
analysis.*®

Here, defense counsel noted below that co-defendant Carr had incorrectly stated during
the preliminary examination that he was not represented by counsel on July 21, 2004, the day he
met with the prosecutor concerning a different case, and that he had already been sentenced on
that day. Defense counsel also indicated that the written statement Carr made on that day might
contain facts that he had no personal knowledge of because Carr’s September 1, 2004, statement
arguably indicated as much and argued that the prosecutor improperly influenced Carr to rewrite
his July 21, 2004, statement. While the trial court reasoned that the proposed scope of cross-
examination would divert the jury’s attention and could require the prosecutor to become a
witness, the above facts indicate, at least, that Carr may have testified untruthfully during the
preliminary examination. Because Smith’s right to cross-examine regarding credibility included
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any fact that may have affected Carr’s testimony,™ we conclude that it was plain error to limit
the scope of Carr’ s cross-examination.

While the prosecutor candidly admitted below that Carr’ s testimony was vital to this case,
the plain error in limiting the scope of cross-examination did not affect Smith’s substantial rights
in light of the strong evidence of guilt. Specifically, Lieutenant Donald Nettleton testified that
Ben Borowski named Carr and Smith as individuals involved in the Nelson Oil offense. And
because Borowski testified at trial, the rule pronounced in Crawford v Washington,?® and further
explained in Davis v Washington,?* involving the Confrontation Clause and out-of-court
testimonial statements from a witness who does not testify at trial is not implicated here.
Moreover, Sergeant Jason Welch testified that the fingerprint removed from the scene matched
Smith’s right index finger. Therefore, given the evidence at trial, we conclude that Smith has
failed to meet his burden of showing that the error affected his substantial rights.

[11. Sentencing

Relying on Blakely v Washington,? Smith argues that he is entitled to resentencing
because the trial court violated his due process rights at sentencing when scoring Offense
Variable 14, by considering facts that were neither proved beyond a reasonable doubt at trial nor
admitted by Smith.”® However, Smith’s argument fails because Blakely does not apply to
sentences imposed in Michigan that are, asin this case, below the statutory maximum.?*

Affirmed.

/s/ William C. Whitbeck
/s William B. Murphy
/s Michael R. Smolenski
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